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Alejandra Ochoa-Navarette appeals from the sentence imposed following
her guilty plea for unlawful reentry by a deported alien, in violation of 8 U.S.C. §

1326. We have jurisdiction under 28 U.S.C. § 1291, and we affirm and remand.

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

ok

The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).



Ochoa-Navarette first contends that the district court erred in enhancing her
sentence under 8 U.S.C. § 1326(b) based on non-jury fact-finding regarding her prior
conviction. As Ochoa-Navarette concedes, her contention is foreclosed by our
precedent. See, e.g., United States v. Weiland, 420 F.3d 1062, 1079 & n.16 (9th Cir.
2005) (holding that we are bound to follow Almendarez-Torres v. United States, 523
U.S. 224 (1998), unless it is expressly overruled by the Supreme Court).

Ochoa-Navarette also contends that her sentence is unreasonable under United
States v. Booker, 543 U.S. 220 (2005). After review of the sentencing record and
consideration of the supplemental briefing addressing Rita v. United States, --- U.S.
----, 127 S. Ct. 2456 (2007), Gall v. United States, --- U.S. ----, 128 S. Ct. 586 (2007),
and United States v. Carty, 520 F.3d 984 (9th Cir. 2008) (en banc), we conclude that
the district court properly considered the Guidelines and analyzed the 18 U.S.C. §
3553(a) factors, and that the court did not abuse its discretion in imposing a 70-month
sentence, at the low end of the Guidelines range. See Carty, 520 F.3d at 991-93.
Further, the district court sufficiently considered Ochoa-Navarette’s cultural
assimilation, her motivation for returning to the United States, and her lapsed plea
bargain offer, as well as factors such as the nature and seriousness of her offense and

her history and characteristics. See id; see also United States v. Vasquez-Landaver



--- F.3d ----, 2008 WL 2120494, at *6 (9th Cir. May 21, 2008) (holding that district
court did not abuse its discretion where it declined defendant’s request for “the same
48-month sentence that the government had offered in a plea agreement” and instead
imposed a “within-Guidelines 90-month sentence”).

We therefore AFFIRM the district court’s judgment. In accordance with
United States v. Rivera-Sanchez, 222 F.3d 1057, 1062 (9th Cir. 2000), we REMAND
the case to the district court with instructions that it delete from the judgment the
incorrect reference to § 1326(b)(2). See United States v. Herrera-Blanco, 232 F.3d
715, 719 (9th Cir. 2000) (remanding sua sponte to delete the reference to § 1326(b)).

AFFIRMED and REMANDED.



